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IN THE LABOUR COURT OF SOUTH AFRICA 

(CAPE TOWN) 

 

CASE NUMBER:        C747/2009 

DATE:               22 AUGUST 2013 5 

In the matter between: 

VICTOR VASS                          Appl icant 

and 

SOUTH AFRICAN POLICE SERVICES                 Respondent 

 10 

J U D G M E N T 

 

STEENKAMP, J :  

 

The appl icant  in  th is case,  Warrant Off icer Victor Vass,  has 15 

approached the Court  seeking the fo l lowing re l ief  in  t r ial 

proceedings:  

 

1.  An order declar ing that the respondent,  the South 

Af r ican Pol ice Services,  unfa ir ly d iscr iminated against 20 

h im in fa i l ing to a l low him to undergo an explosives 

t ra in ing course and fa i l ing to a l low him to apply for 

secret  securi ty c learance status. 

2. An order d irect ing SAPS to a l low him to undergo the 

secret  securi ty c learance status appl icat ion and to 25 
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undergo the explosives t ra in ing course and, i f  successful ,  

prayer 3 comes into p lay which is –  

3. An order that  he be appointed as a bomb technic ian. 

 

I t  must  be stated at  the outset  that  fo l lowing a gr ievance 5 

procedure,  the SAPS did of fer the appl icant the opportuni ty 

to undergo the vet t ing process to obtain secret  securi ty 

c learance status.   He turned that  down on the basis that  i t  

would take too long.   His test imony was that  i t  could take up 

to four years and that  other candidates were given the 10 

opportuni ty to undergo the explosives t ra in ing course whi le 

they were await ing their  resul ts of  securi ty c learance. 

 

The background to the t r ia l  is  very br ief ly that  Warrant 

Off icer Vass,  who has been employed by the Pol ice 15 

Services for the past  22 years,  applied to be t ransferred to 

the explosives uni t ,  commonly referred to as the Bomb 

Squad.  Af ter having undergone psychometr ic and f i tness 

test ing and passing those,  he was informed by h is superior,  

Colonel Posthumus, that  h is appl icat ion would not  be further 20 

considered because he had a previous convict ion for 

at tempted murder. 

 

That he does have such a convict ion is common cause.  His  

complaint  is  that the fa i lure to a l low him to undergo 25 
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explosives t ra in ing and to appoint  h im to the bomb squad, 

const i tutes unfair  d iscr iminat ion.  The ground for 

d iscr iminat ion that he re l ies upon, is the fact  that  he has a 

previous convict ion for at tempted murder.    

 5 

At  the end of  Mr Vasss’  evidence, Ms Manqcu-Lockwood ,  

who appears for SAPS, appl ied for absolut ion f rom the 

instance.  This Court  d iscussed the requirements for such 

an appl icat ion to succeed in the fa ir ly recent case of  

Mouton v Boy Burger  (2011) 32 ILJ 2703 (LC).    10 

 

In that  case the Court  referred to the test  as set  out  in 

Erasmus, Superior Court  Pract ice at page B-1292: 

 

“When absolut ion f rom the instance is sought at 15 

the c lose of  the p la int i f f ’s  case,  the test  to be 

appl ied is not  whether the evidence establ ished 

what would f inal ly be required to be establ ished, 

but  whether there is evidence on which a Court 

applying i ts mind reasonably to such evidence 20 

could or might  (not  should or ought to) f ind for 

the p la int i f f ” .  

 

In  that  case, that  deal t  wi th d iscr iminat ion in the context  of  an 

a l leged automat ical ly unfa ir  d ismissal ,   th is Court  referred to 25 
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one of  the cases to which Mr May  referred today,  that  is  Ntai  v  

South Afr ican Breweries Ltd  [2001] 2 BLLR 186 (LC) where the 

Court  noted: 

 

“The mere al legat ion of  d iscr iminat ion is not 5 

suf f ic ient  to establish a prima facie  case.   In the 

f inal  analysis an inference of  d iscr iminat ion could 

only be proved i f  i t  was consistent wi th a l l  the 

proven facts and was the most probable ( in the 

sense of  the most p lausib le, acceptable,  sui table, 10 

or credib le) inference to be drawn.” 

 

The Court  in  Ntai  a lso referred back to the wel l  establ ished 

legal  pr incip les set  out  in  Harksen v Lane  1998 (1) SA 300 

(CC) at  paragraph [53]  where the f i rst  enquiry in d iscr iminat ion 15 

l i t igat ion was formulated as fo l lows by the Consti tut ional 

Court :  

 

“First ly,  does the d if ferent iat ion amount to 

d iscr iminat ion?  I f  i t  is  on a speci f ied ground then 20 

discr iminat ion wi l l  have been establ ished.  I f  i t  is  

not  on a specif ied ground, then whether or not 

there is d iscr iminat ion wi l l  depend upon whether, 

object ively,  the ground is based on at t r ibutes and 

character ist ics which have the potent ia l  to impair 25 
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the fundamental  human digni ty of  persons as 

human beings or to af fect them adversely in a 

comparably ser ious manner.” 

 

Those l is ted grounds appear in Sect ion 6 (1) of  the 5 

Employment Equity Act  55 of  1998 which speci f ies that :  

 

“No person may unfair ly d iscr iminate,  d irect ly or 

indirect ly,  against  an employee, in any 

employment pol icy or pract ice,  on one or more 10 

grounds including race,  gender,  sex,  pregnancy,  

mari ta l  status,  fami ly responsib i l i ty,  ethnic or 

socia l  or igin,  colour,  sexual or ientat ion,  age, 

d isabi l i ty,  re l igion,  HIV status, conscience, bel ief ,  

pol i t ica l  opin ion, cul ture,  language and bir th.”  15 

 

Those are the l is ted grounds.   Warrant  Off icer Vass does not 

re ly on any of  those grounds.   Instead he re l ies,  as i ronic as i t  

may sound, on a previous convict ion for at tempted murder as 

an analogous ground.  This,  i t  must  be borne in mind,  is  a 20 

pol ice of f icer who al leges that  the fact  that  he is not  being 

given the opportuni ty to t ra in as an of f icer in the Bomb Squad, 

means that  he is being discr iminated against  because he has a 

previous convict ion for at tempted murder.  

 25 
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The quest ion then is whether that is  a ground for 

d iscr iminat ion analogous to the l is ted grounds.   As Basson J 

noted in Ntai  (supra)  a t  paragraph [72] :   

 

“ In the absence of  an ident if ied,  unl isted ground 5 

i t  is  impossib le to determine whether the ground 

that  is re l ied upon is comparable to the l is ted 

grounds such as race,  in  that  i t  is based upon 

at t r ibutes and character ist ics which have the 

potent ia l  to impair  the fundamental  human digni ty 10 

of  the appl icants as human beings.”  

 

And the learned judge goes on to say:  

 

“L i t igants who br ing d iscr iminat ion cases to the 15 

Labour Court  and simply a l lege that  there was 

discr iminat ion on some or other arbi t rary ground 

without  ident ifying such ground would be wel l  

advised to take note that  the mere arbi t rary 

act ions of  an employer do not as such amount to 20 

discr iminat ion with in the accepted legal  def in i t ion 

of  the concept. ”   

 

In the case before me i t  is  common cause that  the reason why 

Mr Vass was not  given the opportuni ty to undergo further 25 
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tra in ing was because of  h is previous convict ion.   That is  the 

basis of  the d if ferent iat ion.   The quest ion then is whether that 

amounts to d iscr iminat ion.   First ly,  he does not  ident ify any 

comparator;  he does not  a l lege that  he was t reated dif ferent ly 

f rom other s imi lar ly s i tuated appl icants,  i .e .  other members of  5 

the SAPS, who also have previous convict ions.  I  wi l l  

nevertheless consider whether the d i f ferent iat ion f rom those 

who do not  have previous convict ions could possib ly const i tute 

d iscr iminat ion.     

 10 

Does a previous convict ion for at tempted murder equate to an 

at t r ibute or character ist ic  that  impairs the fundamental d igni ty 

of  people as human beings?  The quest ion need only be asked 

to point  out  i ts  inherent absurdi ty.   The pol icy of  excluding 

pol ice members of  the SAPS f rom certa in posi t ions because 15 

they have ser ious cr iminal  convict ions cannot conceivably 

amount to d iscr iminat ion.   I t  does not  impair  the fundamental 

human digni ty of  an employee because of  that  person’s 

inherent  att r ibutes or character ist ics as a human being.    

 20 

As Pi l lay J pointed out  in  one of  the cases that  Mr May 

referred me to,  Stojce v Universi ty of  Kwazulu-Natal  [2007] 3 

BLLR 247 (LC) at  paragraph [26]:  

 

“Not every at t r ibute or character ist ic  qual i f ies for 25 



 
C 7 4 7 / 2 0 0 9  

 JUDGMENT 

 

/RG / . . .  

8

protect ion against  d iscr iminat ion.  Smokers, 

thugs,  rapists,  hunters of  endangered wi ld l i fe  and 

mi l l ionaires as a c lass do not qual i fy for 

protect ion.” 

 5 

To that  I  would add cr iminals.   

 

“What d ist inguishes these groups f rom those who 

deserve protect ion?  The element of  in just ice 

ar is ing f rom oppression, explo i tat ion, 10 

marginal isat ion, powerless [sic ] ,  cu l tura l 

imperia l ism, vio lence and harm done to i t  by 

part icular groups or the worth and value of  their 

at t r ibutes are qual i fying character ist ics that 

d ist inguish d if ferent iat ion f rom unfair 15 

d iscr iminat ion.   An employee who re l ies on an 

unl isted ground as being discr iminatory must 

establ ish a d if ference; show that  i t  def ines a 

group or a c lass of  persons and that the 

d i f ference is worthy of  protect ion.   To warrant 20 

protect ion the appl icant must show that  the 

conduct  complained of  impacts on him as a c lass 

or group of  vulnerable persons such as persons 

with d isabi l i t ies or fami ly responsib i l i ty or that  

the conduct is  inherent ly pejorat ive as a racist  or 25 
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sexist  ut terance may be.”   

 

In the case before me I  am qui te f rankly astounded that  the 

appl icant  seeks to establ ish that  having a cr iminal convict ion 

for at tempted murder and therefore being excluded f rom a 5 

posi t ion in the SAPS, impairs h is fundamental  d ignity as a 

human being because of  an inherent at t r ibute or character ist ic .   

Engaging in cr iminal  act ivi ty is  not an at t r ibute or a 

character ist ic .   I t  is  a wi l fu l and unlawful act .   The Pol ice 

Services should qui te f rankly be commended rather than 10 

penal ised for excluding cr iminals f rom senior posi t ions with in 

i ts ranks. 

 

This is a case simi lar to the one dealt  wi th by Pi l lay,  J in 

Stojce where she noted at  paragraph [28] :  15 

 

“The appl icant ’s def in ing character ist ic  does not 

c lassi fy h im as a member of  a group, let  a lone 

one worthy of  protect ion”. 

 20 

Neither does being a convicted cr iminal  amount to a 

character ist ic  that  def ines Mr Vass as a human being worthy of  

protect ion and worthy of  further progression with in the ranks of  

the South Af r ican Pol ice Services.   The appl icant  does not 

come close to establ ishing a prima facie  case and in those 25 
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c ircumstances absolut ion f rom the instance must be granted. 

 

The only quest ion that  remains is for that  of  costs.   Ms 

Manqcu-Lockwood argued that  the appl icat ion is vexat ious, 

in ter a l ia  because Mr Vass had the opportuni ty to undergo the 5 

securi ty c learance test  and he turned that  invi tat ion down.  

Tempted as I  am to accept that  argument,  I  wi l l  not  go that  far,   

for at the t ime when the appl icant  launched his appl icat ion he 

was not  legal ly represented.   I  accept,  a lbei t  i t  wi th some 

di f f icu l ty,  that  he may have formed the opin ion in h is own mind 10 

that  he was being t reated unfair ly  and that  he somehow 

supposed that  that t reatment amounted to d iscr iminat ion.    

 

W ith regard to h im not  accept ing the invi tat ion to undergo the 

the securi ty vet t ing,  again that does not  seem to me to be a 15 

reasonable route for an employee to fo l low, but  I  do accept 

that  he had some misgivings about the t ime delay.  That in 

i tse l f  does not  in  my mind warrant  an adverse costs order.   I  

make no order as to costs. 

 20 

THE RESPONDENT IS GRANTED ABSOLUTION FROM THE 

INSTANCE.   

 

 

 25 
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                                         ___________________________ 

STEENKAMP, J 5 

APPEARANCES 

 

APPLICANT:  CJ May of  Adams & May at torneys. 

 

RESPONDENT:  N Mangcu-Lockwood 10 

    Instructed by the state at torney.  

 

 


